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Title Suit No. 755/06 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

                          Tuesday, the 21
th

 day of June, 2011 

 

Title Suit NO.755/06 

 

 

Shri Dhiren Majumder and 

others...........................................Plaintiff(s)/Petitioner(s) 

        -Versus- 

 

Shri Golap Majumder and others.......................Defendant(s)/Opp. Party(ies) 

 

Title Suit No. 755/06 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 15-06-2011 in the presence of 

 

Mr. Anil Dutta                           .......................... Advocate(s) for Plaintiff. 

 

 

Mr. Dip Barua                    ...................................Advocate(s) for Defendant. 

 

and having stood for consideration to this day, the Court 

 

delivered the following judgment: 
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JUDGMENT 

 

 

              This is a suit for declaration of right ,title and interest of the 

plaintiff over the suit land by adverse possession  and  for temporary  

injunction. 

 

            The case of the plaintiff in brief is as follows:- 

           The plaintiff owned and possessed a plot of land measuring 2 Bighas 

3 Katha 15 Lechas as described in the schedule. Late Bhairav Chandra 

Majumder , father of the defendant No. 1 , father-in-law of defendant no. 2 

and grand father of defendant no. 3 and 4  and grand father of proforma 

defendant no. 1,2,3 gave it to late Purna Majumder on 09-09-51 by 

executing a Katcha Gift Deed in presence of village people. Late Purna 

Majumde and Late Bhairav Majumder were two brothers from the same 

parent and Late Bhairav Chandra Majumder did it because he left his native 

village and settled in a separate village as he married there. Before leaving 

his village he gave his share of property to his younger brother Late Purna 

Chandra Majumder. Since 1951 Shri Purna Majumder was in possession of 

the said land. The sons of Purna Majumder was also in possession of the said 

land. They planted various types of valuable trees, coconut ,banana trees 

etcand in some portions they also cultivated seeds of rice. They also grew 

vegetables and the boundary fencing was constructed by them and the land 

was in their possession. In the meantime Purna Majumder and Bhairav 

Majumder expired. The defendants made an attempt to occupy the land after 

lapse of 43 years and tried to demolished the boundary fencing, but failed to 

occupy the land. The land is still under the possession of the plaintiff and 

they have paid the land revenue. Sometimes the defendants also deposited 

the revenue. The defendants have no right over the suit land as they are not 
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in possession of the land since 1951. The plaintiffs are in hostile possession 

and they have accrued the right over the suit land  by adverse possession. It 

is therefore prayed by the plaintiff to declare the right , title and interest of 

the plaintiffs over the suit land by way of adverse possession and for order 

of temporary injunction restraining the defendant, opposite party their 

agents, workmen, successors etc. to enter into the suit land to raise any 

construction to alter the present status of the suit land and to transfer the suit 

land in any manner. 

 

             The defendants appeared after receiving summons and contested the 

suit by filling written statement. It is submitted by the defendats in their 

written statement that the plaintiffs have not stated the facts constituting the 

cause of action and when it arose specifically, on which date showing their 

entitlement to any legal character, right to the schedule suit property. As 

such the suit is liable to be dismissed. It is further stated in their written 

statement that the plaintiffs have not paid the proper court fees and the suit is 

barred by limitation. The suit is bad for non-joinder of necessary parties such 

as all the female heirs, daughters, grand-daughters of late Purna Majumder , 

Late Bhairav Majumder and Govind Majumder. The plaintiffs never 

possessed the suit land at any point of time. The father of the defendant No.1 

never never executed any lawful valid gift deed on 09-09-1951 or at any 

point of time. They denied that the share of Bhairav Chandra Majumder was 

given away to Purna Majumder. The defendats further stated that Late 

Bhairav Chandra Majumder expired in 1975. Sabin Majumder expired in 

2002. The plaintiffs instituted a false case under section 145/146 Cr. P.C. 

before the District Magistrate Kamrup at Guwahati bearing Case No. 

184m/94 and the Executive Magistrate R Das passed the final order on 10-

04-2001 declaring the possession of the defendants over the suit land. The 
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plaintiffs preferred a revision case No. 56/2001 before the District and 

Session Judge , Kamrup against the final order dated 10-04-2001 passed by 

Executive Magistrate R. Das. The Hon’ble District and Session Judge , 

Kamrup by his judgment and order dated 21-03-2006  in Criminal Revision 

No. 56/2001 affirmed the order passed by the Executive Magistrate. The 

schedule property was owned and possessed by Bhairav Majumder and on 

his death the defendant no. 1 and husband of defendant no. 2 and father of 

defendant no. 3 and 4 simultaneously owned and possessed the same and on 

death of Sabin Mazjumder his share is owned and possessed by defendat no. 

2,3,and 4. The defendant no. 1,2,3 and 4 and their pre-decessor in interest 

were never dispossessed from the suit land and they are in all long in 

possession of the suit land. The defendats are paying the land revenue of the 

suit land The deceased Bhairav Majumder was “land holder” recorded 

pattadar in respect of the schedule land and on his death the name of 

defendat no. 1 , Sabin Majumder, husband of defendat no. 2 and father of 

defendat no. 3 and 4 was mutated as recorded pattadar by way of inheritance 

in the record of rights. The plaintiffs have not got any possession, right, 

interest and   title over the suit land and as such the suit is liable to be 

dismissed. 

\pp 

                        Upon the pleadings of both the parties and the documents 

submitted, the following issues were framed after hearing Learned counsel 

of both the sides and after going through the draft issues submitted earlier by 

the plaintiff side. The original issues framed by my predecessor were not 

found in the case record and as such Learned Counsel of both the sides were 

heard on this point.  
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i) Whether Bhairav Chandra Majumder before leaving his village  

gave his share of property, more specifically the suit land to his 

younger brother Purna Chandra Majumder? 

ii) Whether the plaintiff are entitled to right, title and interest over the 

suit land by way of adverse possession? 

iii)  Whether the plaintiffs are entitled for the decree as prayed for in 

the plaint? 

iv) To what relief/reliefs are the plaintiffs entitled to? 

 

                    The plaintiff filed evidence on affidavit of 4 ( four) witnesses. 

The defendant side cross examined two  witnesses of the plaintiff. The 

defendant side adduce  evidence of three witness in support of their case and 

they were examined. Argument was heard on behalf of the both the sides.  

 

DISCUSSIONS, DECISION, AND REASONS THEREOF: 

       I have carefully examined the evidence and perused the documents. My 

decision on the above issues are as follows:- 

 

ISSUE NO. 1 :-  

                 This issue relates to whether Bhairav Chandra Majumder 

before leaving his village  gave his share of property, more specifically 

the suit land to his younger brother Purna Chandra Majumder.  

 

              In this respect PW1,Shri Jogeswar Majumder stated in his 

evidence on affidavit that Late Bhairav Chandra Majumder , father of the 

defendant No. 1 , father-in-law of defendant no. 2 and grand father of 

defendant no. 3 and 4  and grand father of proforma defendant no. 1,2,3 

gave a plot of land measuring 2 Bighas 3 Kathas 15 Lechas covered by 
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Kheraj Myadi Patta No. 99(old)/ 166(new) of village Rangamati under 

Mouza Chayani, District Kamrup to late Purna Majumder on 09-09-51 by 

executing a Katcha Gift Deed.  PW1 is supported by PW2 Shri Paresh 

Mahanta  and PW3 Shri Suren Thakuria and, pw4  Shri Jamini Thakuria. 

 

PW1 exhibited the following documents in support of the case of the 

plaintiffs:- 

i) Exhibit 1 is the compared copy of the gift deed dated 09-09-1951. 

ii) Exhibit 3 is the copy of the registered sale deed by which Bhairab 

Ch Majumder purchased the suit land. 

 From Exhibit 1 it is seen that that the gift deed exhibited as Exhibit 1 is not 

registered.  No doubt, transfer of immovable property may be made even 

without writing. Section 9 of the THE TRANSFER OF PROPERTY 

ACT, 1882,   reads as follows:      

““““9.9.9.9.    Oral transfer.Oral transfer.Oral transfer.Oral transfer.————A transfer A transfer A transfer A transfer of property may be made without writing in every case of property may be made without writing in every case of property may be made without writing in every case of property may be made without writing in every case 

in which a writing is not expressly required by law.in which a writing is not expressly required by law.in which a writing is not expressly required by law.in which a writing is not expressly required by law.””””    

        UUUUnder section 17 of the  THE REGISTRATION ACT, 1908, 

 the documents required to be registered are mentioned. In this respect 

section 17 (1) (a) and (b) reads as follows 

““““17.17.17.17.    Documents of which registration is compulsory.Documents of which registration is compulsory.Documents of which registration is compulsory.Documents of which registration is compulsory.————(1)(1)(1)(1)    The following documents The following documents The following documents The following documents 

shall be registered, if the property to which they relate is situate in a district in which, shall be registered, if the property to which they relate is situate in a district in which, shall be registered, if the property to which they relate is situate in a district in which, shall be registered, if the property to which they relate is situate in a district in which, 

and if they have been executed on or after the date on whichand if they have been executed on or after the date on whichand if they have been executed on or after the date on whichand if they have been executed on or after the date on which, Act XVI of 1864, or the , Act XVI of 1864, or the , Act XVI of 1864, or the , Act XVI of 1864, or the 

Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian Indian Registration Act, 1866, or the Indian Registration Act, 1871, or the Indian 

Registration Act, 1877, or this Act came or comes into force, namely,Registration Act, 1877, or this Act came or comes into force, namely,Registration Act, 1877, or this Act came or comes into force, namely,Registration Act, 1877, or this Act came or comes into force, namely,————    

        ((((aaaa))))    instruments of gift of immovable property;instruments of gift of immovable property;instruments of gift of immovable property;instruments of gift of immovable property;    

        ((((bbbb))))    other nonother nonother nonother non----testamentartestamentartestamentartestamentary instruments which purport or operate to y instruments which purport or operate to y instruments which purport or operate to y instruments which purport or operate to 

create, declare, assign, limit or extinguish, whether in present or in future, any right, create, declare, assign, limit or extinguish, whether in present or in future, any right, create, declare, assign, limit or extinguish, whether in present or in future, any right, create, declare, assign, limit or extinguish, whether in present or in future, any right, 
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title or interest, whether vested or contingent, of the value of one hundred rupees and title or interest, whether vested or contingent, of the value of one hundred rupees and title or interest, whether vested or contingent, of the value of one hundred rupees and title or interest, whether vested or contingent, of the value of one hundred rupees and 

upwards, to or in immovable propertyupwards, to or in immovable propertyupwards, to or in immovable propertyupwards, to or in immovable property;;;;    

 

So, Exhibit1, which is the gift deed on the basis of which the plaintiffs tried 

to establish that late Bhairav Majumder gave a plot of land measuring 2 

Bighas 3 Kathas 15 Lechas covered by Kheraj Myadi Patta No. 99(old)/ 

166(new) of village Rangamati under Mouza Chayani, District Kamrup to 

late Purna Majumder on 09-09-51 does not fulfill the requirement of Section 

17  of the Registration Act under which it should be compulsorily registered. 

The plaintiffs failed to adduce any other evidence to show that late Bhairav 

Majumder gave away his share of property, more specifically the suit land to 

his brother Purna Majumder by any other way. Exhibit 1 failed to confer any 

right, title and interest over the suit land in favour of Purna Majumder.  

This issue is decided in negative. 

 

 Issue No. 2 : 

 

This issue relates as to whether the plaintiff are entitled to right, title and 

interest over the suit land by way of adverse possession.  

 

PW1, Shri Jogeswar Majumder deposed that Late Bhairav Majumder gave a 

plot of land measuring 2 Bighas 3 Katha 15 Lechascovered by Kheraj Myadi 

Patta No. 99(old)/ 166 (new) , Dag No. 305(old)/ 206(new)  to late Purna 

Majumder on 09-09-51 by executing a Katcha Gift Deed. Since 1951 Shri 

Purna Majumder was in possession of the said land and after him his  sons 

were also in possession of the said land. The sons of Bhairan Majumder 

made an attempt to occupy the land on 29-03-1994. The boundary fencing 
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was constructed by the plaintiffs and various trees were planted by the 

plaintiffs.  PW1 is supported by pw3, Shri Jamini Thakuria. 

 The following documents were exhibited by PW1 in this respect:- 

 

     i)         Exhibit 1 is the compared copy of the gift deed dated 09-09-1951. 

ii)  Exhibit 2 is the copy of the villagers resolution adopted in 

villagers meeting. 

    iii)        Exhibit 3 is the copy of the registered sale deed by which Bhairab 

Ch Majumder purchased the suit land. suit land by way of adverse 

possession 

   iv)          Exhibit 4 is the land revenue pay receipt for 1384/1386. 

 v)      Exhibit 5 is the land revenue pay receipt for the year 1390,1391, 1392.  

                

 The plaintiff tried to establish that they are in possession of the suit land 

for almost 57 years and they claim declaration of right, title and 

possession over the suit land by way of adverse possession. 

 

               In order to perfect title by adverse possession two ingredients 

are inseparable: - (1)Physical possession and (2) intention to exclude 

the adversary from possession. A person claiming title by adverse 

possession has to prove his possession is adequate in continuity, in 

publicity and in extent and a plea is required at the least to show when 

possession becomes adverse so that the starting point of limitation against 

the party affected can be found. Mere ignoring of the title of the 

defendants by the plaintiffs  will not be enough. 

 

 In AIR 1996 SC 1003 (Meethiyan Sidhiqu, appellant vs. Muhammad Kunju AIR 1996 SC 1003 (Meethiyan Sidhiqu, appellant vs. Muhammad Kunju AIR 1996 SC 1003 (Meethiyan Sidhiqu, appellant vs. Muhammad Kunju AIR 1996 SC 1003 (Meethiyan Sidhiqu, appellant vs. Muhammad Kunju 

Pareeth Kutty and others, Respondents ). Pareeth Kutty and others, Respondents ). Pareeth Kutty and others, Respondents ). Pareeth Kutty and others, Respondents ). The Supreme court pointed out that 
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in order to perfect title by adverse possession there must be specific 

pleading and proof and there must be evidence of ouster and hostile 

nature of title. 

In the present case before us, the pleadings of the plaintiffs hereinbefore 

show that the Plaintiffs has pleaded exclusive possession since 1951 on 

the basis of katcha gift deed. But nowhere it mentions of any overt act on 

the basis of which it could be inferred or ascertained that from a given 

point of time the  possession of the plaintiffs became hostile and 

notorious. The plaintiffs witness PW1 has tendered in evidence the 

revenue receipts, and the purchase deed executed by the original owner. 

The revenue receipts cannot determine any possession or right over any 

land as it can be tendered by anyone in respect of payment of revenue on 

behalf of its owner. 

 

 On the other hand the witness of the defendant DW1, Shri Golap 

Majumder deposed that the land described in the schedule is the land of 

his father late Bhaibav Majumder and after the death of his father the said 

land was mutated in the name of DW1 and other defendants being the 

legal heirs.The said suit land is in possession of the defendants. The 

plaintiffs instituted a false case under section 145/146 Cr. P.C. before the 

District Magistrate Kamrup at Guwahati bearing Case No. 184m/94 and 

the Executive Magistrate R. Das passed the final order on 10-04-2001 

declaring the possession of the defendants over the suit land. The 

plaintiffs preferred a revision case No. 56/2001 before the District and 

Session Judge , Kamrup and  The Hon’ble District and Session Judge , 

Kamrup by his judgment and order dated 21-03-2006  in Criminal 

Revision No.  56/2001 affirmed the order passed by the Executive 

Magistrate. DW1 exhibited the following documents:- 
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1) Exhibit A is the copy of Citha mutation in the name of the defendants 

in respect of suit land. 

2) Exhibit B is the certified copy of Judgment and order dated 21-03-

2006 passed by District and Session Judge , Guwahati Kamrup, in  Cr. 

Revision No. 56/01. 

3) Exhibit C is the  Final Order dated 10-04-2001passed by Executive 

Magistrate , Kamrup , Guwahati in case No. 184m /94 under section 

145/146 Cr.p.c. 

4) Exhibit D is the copy of the petition in the  Court of Hon’ble District 

and Session Judge, Guwahati in Criminal Revision Case No. 56/01 

5) Exhibit E series are the Land revenue receipt for the Assamese year 

1414 and 1413.  

 

The citha mutation (Exhibit-A) also shows that the name of the 

defendants  has been recorded in respect of the suit land. The  order dated                         

21-03-2006 passed by Hon’ble District and Sessions Judge, Kamrup 

further shows that the order dated 10-04-2001passed by Executive 

Magistrate, Kamrup , Guwahati in case No. 184m /94 under section 

145/146 Cr.p.c  declaring the possession of the suit land in favour of the 

defendants is upheld and affirmed .  

 

In this respect Section 101 of the Indian Evidence Act is gone through which 

reads as follows:- 

 

"101. Burden of Proof - Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. When a person is 
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bound to prove the existence of any fact, it is said that the burden of 
proof lies on that person. " 
 

                    In terms of the aforesaid provision, the burden of proving of fact 

lies with the party who substantially asserts the affirmative issues and not 

the party who denies it. This burden of proof never shifts although the onus 

of proof may shift. Drawing the distinction between burden of proof and 

onus of proof, the Apex Court in Addagada Raghavamma and Anr. Vs. 

Addagada Chenchamma and Anr. , reported in AIR 1964 SC 136 held 

that the burden of proof lies upon a person who has to prove the fact and 

which never shifts. However, the onus of proof shifts. Such shifting of onus 

is a continuous process in the evaluation of evidence.  

 

             In the present case before us, it has been observed that in a suit for 

declaration of right, title and interest of the plaintiffs over the suit land and     

The plaintiff has failed to create a high degree of probability that the suit 

land was in their possession and that their possession was hostile.  

          In view of above discussions, the plaintiffs are not entitled to right, 

title and interest over the suit land by way of adverse possession.  

This issue is decided in negative. 

ISSUE NO. 3 AND 4 

 

For the sake of convenience, these two issues are taken up together.  

As discussed in issue No. 2, the plaintiffs are not entitled to right, title and 

interest over the suit land by way of adverse possession.Hence the plaintiffs 

are not entitled to decree as prayed for in the plaint and to any other reliefs 

as prayed for. 

 The suit of the plaintiffs is dismissed with cost.  

These two issues are decided in negative. 
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ORDER 

 

The suit of the plaintiff is dismissed with cost. 

 Prepare decree accordingly. 

Given under my hand and seal of the court on this the 21
st
 day of June ,2011. 

 

                                                                     Mrs Audri Bhattacharyya, 

                                                                     Munsiff No. 3, Kamrup. 
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Appendix 

 

List of Plaintiff witness: 

 

i) PW1,  Shri Jogeswar Majumder. 

ii) PW2 Shri Suren Thakuria.(PRESENT) but not examined by 

defendant. 

iii) PW3 Shri Jamini Thakuria.  

 

witness of the defendant. 

i) DW1, Shri Golap Majumder  

ii) DW2, Smti Niroda Majumder  

iii) DW3Shri Paban Chandra Thakuria   

 

List of documents exhibited by plaintiffs:- 

     Exhibit 1 is the compared copy of the gift deed dated 09-09-1951. 

iii)  Exhibit 2 is the copy of the villagers resolution adopted in 

villagers meeting. 

    iii)        Exhibit 3 is the copy of the registered sale deed by which Bhairab 

Ch Majumder purchased the suit land. suit land by way of adverse 

possession 

   iv)          Exhibit 4 is the land revenue pay receipt for 1384/1386. 

 v)      Exhibit 5 is the land revenue pay receipt for the year 1390,1391, 1392.  
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List of Documents exhibited by the defendants:- 

 

6) Exhibit A is the copy of Citha mutation in the name of the defendants 

in respect of suit land. 

7) Exhibit B is the certified copy of Judgment and order dated 21-03-

2006 passed by District and Session Judge , Guwahati Kamrup, in  Cr. 

Revision No. 56/01. 

8) Exhibit C is the  Final Order dated 10-04-2001passed by Executive 

Magistrate , Kamrup , Guwahati in case No. 184m /94 under section 

145/146 Cr.p.c. 

9) Exhibit D is the copy of the petition in the  Court of Hon’ble District 

and Session Judge, Guwahati in Criminal Revision Case No. 56/01 

10) Exhibit E series are the Land revenue receipt for the Assamese 

year 1414 and 1413.  

 

 

 

                                                                              Mrs Audri Bhattacharyya, 

                                                                               Munsiff No. 3 , Kamrup. 


